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RE: Proposed Rule Relative to Mutual Savings Associations, Mutual
Holding Company Reorganizations, and Conversions From Mutual to Stock
Form;

0. 2002-11

To Whom It May Concemn:

This letter is in response to the re-proposal by the Office of Thrift Supervision
{OTS) relative to proposed amendments of lits regulations on the mutual-to-stock
conversion process and portions of its regulatmns on mutual holding company
reorganizations (re-proposal). The MassachuseﬂS| Division of Banks (Division) welcomes
the opportunity to comment on the mutual holdmg company provisions of the re-proposal

and express concermns over those aspects wh:ch appear to represent significant policy shifts
by the OTS.

The Division is the primary regulator of the Commonwealth’s state—chartered

banking system. Its regulatory respons1b1ht1esw‘ involve the supervision and examination of

300 state-chariered financial institutions with rtota.‘l combined assets of over $185 billion.
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The Division’s interest in the re-proposal is reile'ctcd by the Tact that there are 118 mutual
banks and 21 mutual holding companies within the Massachusetts state-chartered system.
In addition, the Division licenses and supemse.'sq over 3,000 financial services licensees,
including mortgage lenders and brokers, ti'o1le1gn Uransm.lttal agencies, and finance
companies, among others. The Division is also 4 member of the Conference of State Bank
Supervisors {(CSBS), which has filed or will lﬁle comments pertammg to the above-
referenced re-proposal issued by the OTS. 'ﬂ’he D1v1smn endorses the views previously

TEL (617) 956-1500 * FAX (617) 956-1599 ~ TDDi (r‘|51_7) 956-1577 - htp://www.state. ma.us/dob/
1



05/08/02 14:07 FAX 617 958 1598 DLY.UKF BANKS

Chief Counsel’s Office
Office of Thrift Supervision
May 9, 2002

Page 2

expressed by CSBS, but also wants to coran:zl ent on matters that are important to
Massachusetts state-chartered banks'. - I |
. i

Geperally speaking, depositors have i, ivery limited role in a mutual thrift '
institution’s governance. The only real protechom afforded depositor interests under the
mutual holding company corporate structure 1s the fiduciary duty directors and officers
owe to depositors. The Massachusetts mutual hnldmg company statute and regulations, as
well as earlier versions of the OTS rcgu.lahons recogmzed these inherent limitations of the
mutual holding company structure, As a; \conse uence, state and federal bank regulatory
agencies generally have a longstanding mmsu‘)j h;:)f protecting depositors’ interests over
management and minority sharcholder mterestsl Sxmply put, 2 minority sharcholder knows
or should know what they are buying in the pontext of a minority stock issuance.
Regulatory or public policy is not advanced by sfuftmg the OTS regulations’ focus from
depositor protection to the protection of msufers (boards of directors and operating
management) and minority shareholders. ThlS apparent underlying shift in policy needs to
be reconsidered. ;| |

‘. | : i ‘ g

The Division has continuing cxlalncems !,egardmg OTS’s position relative to
dividend wajvers and the elimination of the requrement that minority shares be diluted by
the amount of waived dividends at the time of a'lsu'bsequent full conversion to stock form
of ownerslnp This policy change, which: first occurred under the earlier OTS interim final
rule, is disturbing. Removal of the |d11ut1woﬂg lrequirement allows management the
opportunity to enrich minority shareholders,: most ofien including themselves, at the
expense of the majority shareholders, compnsed of depositors.  Furthermore, given the
elevated degree of scrutiny being paid to .alleged iinsider and other corporate governance
abuses in the current larger business. em'rxronm}am, the non-dilution of minerity shares
during a second stage full conversion is m!a;pprup Lafte and may increase an institution’s risk
of litigation by depositors on breach of ﬁduc:ary @unds

The Division also is concerned, 1h|at the niz-proposal represents a significant policy
shift relative to management stock beneﬁt planls The re-proposal states that the OTS will
not approve mavagement benefit p]ans tha'l in the aggregate award more than 25% of the
number of shares ultimately issued in ic pub 1c offering to minority shareholders. 2
However, the OTS re-proposal appears, to thE ‘increase the rewards that accrue to
management stakeholders without additio ‘ pu“blrcipohcy or regulatory justification,

\

: E '
The re-proposal’s Preamble also qtates thaé Imid-tier holding companies are mutual

holding companies, and that mutual ho]ﬁmg ’C(!)Jinpames by statute, must be federally
chartered. (See 12 U.5.C. 1467a(0)(7). iThe Dl?{nsmn supports the legal arguments made
in a lefter to be submitted by CSBS on; these ;pr‘op'c')sed regu]atlons that mid-tier entities are
not required by law to be federally chartered T|hc Division is unclear as to the OTS re-

} July 26, 2001 letter to OTS Director Ellen Sendm[a Emﬁ Ne il Milner, CSBS President and CEO.
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2 This restriction does not include ESOP sharés allocatfed to qria.u EET5.
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eliminate ambiguity as to whether a mid-ti "Lenti'ty would be a holding company under the
Bank Holding Company Act. Howey ér, 'the same time this reqmrement would negate
the opportunity for dual superv1smn of 1hat: entxtv, |wh1ch occurs in many other corporate
structures. An example is the dual r‘eglﬁa:tmn olli‘ ‘éntities operating within a savings and
loan holding company structure. T]:us} ﬁcquu'ement %For a federally chartered mid-tier entity
also appears to be designed as a mgans 01' arf|institution to evade the more stringent
treatment of dividend waivers by the [Fede ral chexrve Board. For these reasons, the OTS
should reconsider its position on this matte is |
If you should have any quet'tions Te Iat1| et to the contents of this letter, please
contact Deputy Commissioner David 3 thney lt (617) 956-1500 extension 542. Again,

thank you for the cpportunity tc com ient ngnfthe f’qpmposa.l.
ki

| [Very truly yours,
l l

proposals’ underlying rationale for ianfi\EF!g at| this position. This requirement may
1
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cc:  Conference of State Bank Superyi rs | )
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