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Introduction to Personal & Court Accounts

This section addresses a trust department’s compliance with applicable laws and regulations, standards of
fiduciary conduct and internally established policies and procedures relating to the administration of personal
and court accounts. Policies and procedures should be evaluated in light of the size and character of the
ingtitution’ s trust and asset management business.

Risks associated with account administration are potentially unlimited because each account is a separate
contractual relationship that contains specific duties, responsibilities and obligations. Risks associated with
account administration may stem from failure to comply with applicable law and standards of fiduciary
conduct, inadequate account administration practices, inexperienced management or inadequately trained
staff.

Personal Trust Accounts

A trust is afiduciary relationship by which legal title and the responsibility of ownership of assets is held by
a person or corporation (the trustee) for the benefit of those holding an equitable interest in the assets (the
beneficiaries).

Personal trust accounts can be broadly classified as living or testamentary and as either revocable or
irrevocable. A living trust (also called an inter vivos trust or a trust under agreement) is created by
voluntary agreement between a living person (grantor/settlor) and a trustee and becomes operative during the
lifetime of the grantor. A testamentary trust (also called a trust under will) is created under the provisions of
a person’s (testator’s) will and becomes operative only upon the death of the testator. A revocable trust is
one in which the grantor reserves the right to terminate the trust at any time and have the trust property
transferred back to his or her possession. In an irrevocable trust, the grantor cannot change any of the terms
of the trust or revoke the trust. The benefit to the grantor of an irrevocable trust is that property placed
within the trust moves out of the grantor’s estate. It is the trust most commonly used for estate planning
purposes.

Acceptance

A trust department is under neither a moral nor a legal obligation to accept all business that it is offered. 12
CFR 8550.200 requires that prior to accepting a prospective fiduciary account, a trust department must
determine whether it can properly administer the account. Trust departments should have written acceptance
policies that are reviewed and approved by the board of directors or their designee. Among the specific
factors to be considered when deciding whether to accept atrust are:

whether the service can be provided at a profit to the department;

the types of assetsin the account;

the legal sufficiency and administrative complexity of the account;

whether any nonstandard duties are or will be imposed upon the trustee;

whether any real or potential conflicts of interest exist; and
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whether the trust department has sufficient expertise to administer the account and appropriately invest
the account’ s assets.

Criticism of acceptance policies should normally be limited to the absence of formalized policies or lack of
emphasis placed on the preceding acceptance factors. Examiners should recognize that intangible factors
might be involved in accepting an account. For example, an account may be accepted because of the
customer’s deposit relationship with the savings association. The extent to which these intangible factors
should be criticized depends on the ingtitution’s ability to handle the accounts accepted under such
circumstances and their overall effect on the department. These “special” accounts should be reviewed with
an eye to: the number of such accounts; the profitability of the accounts; whether trust management has any
voice in the acceptance process, available resources to administer the accounts, and the extent of the
variation from stated acceptance policies.

Successor Trustee

A trust department may be asked or appointed to act as successor trustee in the event the original trustee is
removed or is unable or unwilling to continue to act. Serving in this capacity may subject the institution to
an additional source of liability stemming from the acts of the prior trustee. Therefore, a primary
consideration prior to acceptance of such an account should be to ensure that appropriate steps are taken to
avoid liability for actions of the prior trustee. Although a successor trustee is generaly not liable for a
breach of trust committed by a prior trustee, the successor may be liable if it knew or should have known of
the breach and permitted it to continue, or if it neglects to take prompt action to compel the prior trustee to
remedy breach. It is therefore essential that the trust department perform a due diligence review of all
account activities prior to the time of its successor appointment. If the review discloses improper
adminigtration, the savings association should either: (1) refuse to accept the appointment, or (2) take
immediate steps to protect the account beneficiaries by asserting liability against the prior trustee. The
savings association may also request appropriate releases from liability from the court or from al
beneficiaries to further protect itself from liability caused by the prior trustee. A written record should be
maintained documenting the performance of a due diligence review and that appropriate measures were
taken to protect both the account and the savings association against liability from actions of prior trustees.

Promptly upon acceptance, the board or its committee should determine the needs and objectives of the
account and begin to structure the investments accordingly. In addition, under OTS regulation 8550.210, if
the savings association has investment discretion, it should conduct a prompt review of the assets held by the
account and evaluate whether they are appropriate, both individually and collectively.

Conformity With Legal Requirements

The administration of personal trust accounts is primarily controlled by the terms of the governing
instrument, generally a will, trust agreement or court order. State statutes and some federal laws control
when the governing instrument is silent. There also exists a common law of trusts that has developed over
time to help determine trustee responsihilities when neither statute nor the governing instrument address a
particular issue.

Federa and state statutes and regulations govern the overall conduct of trustees (e.g., investment duties under
the prudent investor or prudent man rule, the respective state version of the Uniform Principal and Income
Act, the provisions of the HOLA and 12 CFR 8550). They also govern the activities and the assets held that
are incidental to trust and asset management activities (e.g., the federal securities laws govern securities
activities, the Internal Revenue Code addresses taxation, consumer protection laws regulate lending
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activities). Further, some of these laws and regulations are applicable to al trustees, while others, such as
dtate financial codes, are applicable only to financia institutions acting as a trustee within that respective
state. Applicable laws and regulations are discussed in further detail in Section 120 of this handbook.

The governing instrument will generally spell out the powers and duties of the trustee. In the absence of
clearly defined provisions in the governing instrument, state statutes regarding the trustee’s powers and
duties would apply. A trustee's powers can be express or implied. Powers are express if they are granted by
the instrument, court order or statute. They are implied if their exercise can be inferred as being necessary or
appropriate to carry out the purpose of the trust. A trustee’'s powers can also be discretionary or
nondiscretionary. A power is discretionary if the trustee is given authority to act without direction or
approva from another party. It is nondiscretionary when another party has the authority to direct the trustee
to perform certain acts. Among the more commonly granted trustee’ s powers are:

Those pertaining to the retention, purchase and sale of assets;
Those pertaining to distributions of principal and income cash;
Those pertaining to the management of property, such as the power to lease real estate; and

Those pertaining to the trustee's bookkeeping, accounting and safekeeping responsibilities. This may
include the power to hold securities in nominee name, the power to vote securities by proxy and the
power to deposit assets in an outside depository.

When two or more individuals or corporations participate in the administration of a trust or the settlement of
an estate, they are known as cofiduciaries, cotrustees or coexecutors. It is not uncommon for the grantor or a
family member to be appointed cotrustee with a savings association. Each trustee has a responsibility to
participate in the administration of an account but ordinarily is liable only for its own actions. A corporate
trustee is often held to a higher standard of care than an individua trustee. As a matter of sound policy and
to protect itself against possible liability in a cotrustee situation, the savings association should maintain
copies of al correspondence with cotrustees and obtain approvals from them for all discretionary actions.

Failure to comply with state and federa laws and regulations, common law or the terms of the governing
instrument can result in financial losses to accounts and, in turn, to the savings association since it may be
required to cover the losses. In addition, adverse publicity relating to the losses can damage the ingtitution’s
reputation to the point that it may lead to aloss of business.

A will or trust instrument may include an exculpatory clause that attempts to relieve a trustee from certain
liabilities. However, a trustee is not aways protected by such a provision and it does not protect trustees
from a breach of trust or actions that are illegal. In some states, courts have held that such provisions are
void, thereby providing no protection for the savings association. Some states, however, have passed statutes
affording limited protection to a trustee, such as protection to a successor trustee from acts of its
predecessor(s).

Duties and Responsibilities

A trust department is subject to a number of duties and responsibilities arising as a result of its trustee
relationship with its customers. In terms of account administration, one duty deserving of special mention is
the responsibility to properly alocate receipts and expenses between principa and income in a personal trust
account.
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The provisions of the governing instrument for a persona trust often provide for the specific distribution of
income and principa to two classes of beneficiaries. The two classes include income beneficiaries, who are
to receive the income from the trust property and remainder beneficiaries, who are to receive the principal of
the trust. During the account administration period, the trustee credits the receipt of income and debits the
payment of expenses to the income or principa accounts of the trust. Receipts and expenses are to be
allocated according to the terms of the governing instrument. If the governing instrument is silent, allocation
is made in accordance with state statute. |f state statute does not address the situation, allocations are made
in accordance with case law. Finaly, if there is no applicable case law, the trustee must determine what is
reasonable and prudent.

In mogt states, the state's version of the Uniform, or Revised Uniform Principal and Income Act governs the
trustee’s duties regarding income and expense alocation. Generally, money received for the use of trust
property or as a gain from the property is to be treated as trust income (e.g., ordinary receipts such as rents,
dividends and interest). Substitutes for the trust property that amount to changes in form are to be considered
trust principal (e.g., proceeds from the sale or exchange of assets). Specia rules govern the alocation of
some types of income, such as corporate distributions in the form of extraordinary dividends.

The most effective and commonly used method of insuring that the respective interests of income and
remainder beneficiaries are kept separate is to maintain separate ledger accounts within the trust account for
income and principa items. Except for standard accounting purposes, separate ledger accounts are not
needed if no distinction is required for income and principa cash or where the income and principa
beneficiaries are the same person. For example, agencies and estates generally do not require segregation of
income and principal cash. Likewise, employee benefit accounts do not require a separate accounting for
income and principal cash.

Termination

A persond trust closes a a specified time or upon the occurrence of a specified event. Typica closing
triggers include: the trust’s objectives being met, the death of the beneficiary (ies), the attainment of a
specified date, the beneficiary(ies) reaching a specific age, or the exhaustion of trust principal. When these
events occur, the trustee is responsible for terminating the account, distributing any remaining assets and
preparing and filing required reports. In most states, a trust’s duration is governed by the rule against
perpetuities (21 years past the last beneficiary’s death, plus 9 months). Some states, however, have recently
repealed that rule, giving trusts in those states no legal ending date.

The governing instrument controls the form of asset distribution. Some require that all assets be liquidated
and others require certain distributions of assets in kind. If the instrument is slent as to the form of
distribution, the trustee is governed by state statute or the prudent exercise of discretion. The trustee is
responsible for producing a schedule of distribution which includes information such as assets and their
current fair market value, the method of distribution and each beneficiary’s share of the assets and the trust’s
tax liability. State statutes may require filings with the court which would generate a release of the trustee
from its obligations. Often, and particularly in the case of small, noncomplex trust accounts, the account
may be closed with receipt and release agreements.

Court Accounts
There are two primary types of court accounts administered by a trust department, estates and guardianships.

Estates consist of executor (named in a will and appointed by the court) and administrator (appointed by the
court without a will) appointments for deceased individuals. Guardianships, which include conservator
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appointments, are established for living persons. In an estate, the department is responsible for a decedent’s
assets from the time of death until a court approves the final settlement. In a guardianship, the trust
department is responsible for conserving and managing the assets of a minor, a person suffering a legal
disability such as incompetence or a person who is absent or unknown. The administration of estates and
guardianships is supervised by a court (typically called a probate, surrogate or orphan’s court) that reviews
and approves al acts of the ingtitution relating to the assets in the account. Court supervision is designed to
protect the interests of deceased, minor, incompetent or unknown persons. The considerations involved in
accepting court accounts are similar to those regarding personal trust accounts.

Estates

Although administration of an estate differs in many respects from the administration of a persona trust, the
basic principle of sound fiduciary conduct applies to both and is demanded by the courts. Thus, the duties
and responsibilities of a department acting as executor or administrator are governed by the provisions of the
decedent’ s will, state probate codes, court order and sound fiduciary principles.

The trust department’s primary duty and responsibility is to identify and protect all assets belonging to the
estate. The department is also under a duty to collect obligations owed to the decedent and to pay obligations
of the decedent. After proper notices have been published and claims filed, the department pays the claims
in the order of their priority to the extent of assets available. The department may have to sell assets for the
purpose of paying expenses or making requested cash distributions. An executor or administrator generally
has full power to sall assets of the estate without obtaining court permission. The department is also required
to render full and accurate accountings of its activities to the court. The format and time of the accounting
are generaly governed by dtate statute. Finally, the executor is responsible for filing and paying any federa
and state income, estate and inheritance taxes.

The department’s discretionary powers in estates are generally more limited than in trust accounts. For
example, prior approval of the court is required for many transactions and the detailed accountings referred
to above must be submitted to the court periodicaly. The department’s investment responsibility is primarily
to preserve the assets in anticipation of prompt distribution, not look to make them productive. However, if
due to complexity or legal impediments the administration of an account is expected to last for severa years,
the department would be expected to make the estate’ s assets productive.

A fina settlement should be filed as soon as the assets of the estate have been fully administered. Once the
various tax returns have been filed, the taxes paid and appropriate closing letters received from the taxing
authorities, the estate assets can usualy be distributed and the account closed. The distribution is made to
those persons or organizations designated in the will or under a controlling state statute. The department
then files its final settlement and at the same time petitions the court to approve the fina distribution of the
assets. If acceptable, the court will then enter an order of discharge.

Guardianships

Under a guardianship arrangement, the ward (the person for which the guardianship was originaly
established) is the beneficial owner of the property and the trust department, acting as guardian, receives al
powers and duties from the court. The duties of a guardian are similar to those of atrustee. Specificaly, the
guardian is obligated to:

protect and preserve the assets,

submit an inventory and appraisal to the court;
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retain or invest assets;
use income and principal for the benefit of the ward; and

submit an annual accounting to the court.

Investment limitations are often delineated by statute and any exceptions require court approval .

The guardianship terminates on the death of the ward, when a minor reaches legal age or when a court
declares the ward competent.
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